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JOHN PRIOR, d/b/a PRIOR O L CO. )
) No. BK 93-40768
Debt or (s). )
)
JOHN PRI OR, )
)

Plaintiff(s), )
)
VS. ) No. ADV 94-4003
)
FARM BUREAU O L COWPANY, TERRY )
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OPI NI ON

At issueinthis Chapter 11 caseisthevalidity andpriority of
conpeting judicial liens onoil produced fromoil and gas | eases in
whi ch t he debtor owns an interest. The debtor, John Prior, owns
overriding royalty interests intwo oil and gas | eases in Clinton
County, Illinois, entitling himto a specific share of oil produced
fromthe | eases. The judgment creditors in question obtainedliens
agai nst the debtor's oil interests as real estate and, additionally,
obtained | iens shortly before the debtor's bankruptcy agai nst his
personal property, includingthe debtor's share of oil fromthe dinton
County | eases. The debtor, as debtor in possessi on, seeks to avoi d
these latter liens under 11 U. S. C. 8§ 544(a) (1) and § 547 and,

further, seeks a determ nation of the judgnment creditors' rightsto oil



produced fromthe | eases as aresult of their Iiens onthe debtor's
real estate.

The facts are undi sputed. In May 1991, Dowel I Schl unberger, Inc.,
obt ai ned a state court judgnment agai nst the debtor inthe amount of
$37,128. 32 and, in June 1991, fil ed a menorandumof judgnment inthe
Clinton County recorder’'s office, creatingalienonthe debtor's real
estateinthat county. See 735 1LCS5/12-101 (1993). 1In Septenber
1991, First Bank & Trust Conpany of M. Vernon fil ed a menor andumof an
addi ti onal state court judgnment obtai ned agai nst the debtor inthe
amount of $70,113.06 inthe Cinton County recorder's office. These
j udgnment s were subsequently assigned to Teton Royalty and then to
def endant, Janes Mezo (" Mezo"), the present owner. |n January 1993,
def endants Terry Sharp, Ann Lutz, Janes Lutz, and El vi n Coppl e (" Sharp
group”) obtai ned a $225, 000 j udgnent agai nst the debtor inthe U S
District Court for the Southern District of Illinois and, inFebruary
1993, filed a menorandum of this judgnment in the Clinton County
recorder's office.

The debtor fil ed his Chapter 11 bankruptcy case on Cct ober 15,
1993. On June 9, 1993, nore than 90 days prior to the debtor's
bankruptcy filing, the Sharpgroupfiledacitationto di scover assets
inthe federal district court to enforce the judgnment obtai ned agai nst
t he debtor earlier that year. See 735 ILCS 5/2-1402 (1993). The
citation was directed agai nst FarmBureau G | Conpany (" FarmBureau"),
a pi peli ne conpany that purchased oil fromthe | eases i n question. The
citationrequired FarmBureau to appear at a citation hearing on July

19, 1993, for exam nati on concerni ng "property, incone, or i ndebt edness

2



due" t he debtor and t o produce records of anmounts paidto the debtor on
wel I s fromwhi ch Far mBur eau bought production. The citation included
a provi sion prohibiting FarmBureau frommaki ng paynent to t he debt or
of any nmoney "whi ch i s due or becones due to hint until further order
of the court or term nation of the proceeding.

On July 19, 1993, the district court entered a turnover order
foll owing ahearingonthe citation to di scover assets. The court
ordered Far mBur eau t o cease naki ng paynments to t he debtor until the
Shar p group' s judgnent had been sati sfied. The court further ordered
t hat noney due t he debt or be i mredi atel y pai d over to t he Sharp group
and t hat additi onal anounts "due hereafter” to the debtor |ikew se be
paidtothe Sharp group. Inaddition, the court directed FarmBureau
not to "honor any transfer or assi gnment of interest” of the debtor
before satisfaction of the $225,6000 judgnent.

On October 5, 1993, less than 90 days before the debtor's
bankruptcy filing, Mezo' s predecessor ininterest, Teton Royalty,
served copi es of the judgnents obtained in 1991 on the sheriff of
Clinton County, who | evi ed upon the debtor'sinterestsinthe Cinton
County | eases. See 735 1LCS5/12-111, 5/12-158 (1993). Far mBureau
had previ ously i npounded al | oil proceeds attributabletothe debtor's
interestsinthese | eases upon being servedinthe citation proceedi ng
on June 11, 1993.

Fol l owi ng his bankruptcy filing, John Prior, as debtor in
possessi on, brought the present actionto determ ne the validity and
priority of thejudicial |iens of Mezo and the Sharp group with regard

to oil produced fromthe Clinton County | eases. Count | of the
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debt or' s conpl ai nt seeks turnover of the oil proceeds cl ai med by t he
Shar p group, allegingthat the Sharp group's |ien was "not effectively
served"” pursuant tostatelawandisthusinferior totheinterest of
t he debtor i n possessi on under 8 544(a)(1). Count Il seeks to avoid
the | i ens of both the Sharp group and Mezo as havi ng been obt ai ned
wi t hi n 90 days of bankruptcy and asserts that the debtor i n possession
hol ds a superior interest inthe oil proceeds under § 547.' Finally,
Count 111 requests the Court to distinguish between the debtor's real
and personal property interests in the |l eases and to set asidethe
i ens of the Sharp group and Mezo as to oil proceeds constituting
personal property.

The Sharp group has filed a notion for summary judgnent on t he
debtor's conplaint, allegingthat their interest inthe oil proceedsis
superior tothat of both the debtor in possessi on and Mezo. The Sharp
group asserts that by comencing the district court citation
proceedi ng, they obtained alienonthe debtor's personal property
i ncluding the oil proceeds fromthe debtor's | eases, which preceded and
was t hus superior tothe hypothetical judicial lienof the debtor in

possessi on as wel | as Mezo' s judicial |iens obtained by service onthe

! In addition to the liens of Sharp and Mezo, Count |1l all eges
that the debtor's interest under 8 544(a)(1l) and 8 547 is superior to
alien of the Illinois Departnent of Revenue and a claimof the

| nternal Revenue Service for unpaid payroll taxes. The debtor
acknow edges, however, that Lawence Beal, who holds a nortgage on

| and subject to one of the | eases, has a superior interest in the oi
produced fromthat | ease as "rents and profits" of the nortgaged real
estate.



sheriff of dinton County. They contend further that their judicial
lienattachedtothe oil proceeds on June 11, 1993, when sumons was
served upon FarmBureau i n the citati on proceedi ng, rather than on June
19, 1993, when the turnover order was entered. Since the service of
summons occurred nore than 90 days prior tothe debtor's bankruptcy
filing on October 15, 1993, the Sharp group nmaintains that their lien
is not subject to avoi dance as a preference under 8 547.
l.

The Bankruptcy Code affords the trustee or, inthis case, the
debt or i n possessi on vari ous avoi di ng powers that enable thetrusteeto
secure the debtor's property for equal distributionaccordingtothe
terms of the Code.? See 11 U.S.C. § 1107(a) (ascribing powers of
trustee to Chapter 11 debtor i n possession). Under 8§ 544(a)(1), the
trustee acquires, as of the comencenent of the case, the status of a
hypothetical judicial lien creditor and can avoid any |lien or
encumbr ance on t he debtor's property that such creditor could avoid
under state law, i ncluding theinterest of ajudgment creditor whose
i en has not attached at the ti ne of the bankruptcy petition. Seell

US. C 8§ 544(a)(1).® The trustee's power under 8§ 544(a)(1l) is

2 For ease of reference, the Court will refer hereafter to the
debtor in possession as "the trustee."

3 Section 544(a)(1l) states:

(a) The trustee shall have, as of the comencenent of the
case, and without regard to any know edge of the trustee
or of any creditor, the rights and powers of, or may avoid
any transfer of property of the debtor or any obligation
incurred by the debtor that is voi dable by--

(1) a creditor that extends credit to the debtor at
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dependent on state | aw, which, while not explicitly indicated, is

i ncor porated by reference. See 4Collier on Bankruptcy, § 544.02, at

544-5 (15th ed. 1994). Inthe present case, therefore, the Court nust
| ook to applicable lllinois lawto determ ne whether the citation
pr oceedi ng brought by the Sharp group created alienthat attachedto
t he debtor's property prior to bankruptcy so as to be superior tothe
trustee's lien under § 544(a)(1).

Li ke t he avoi di ng power of 8§ 544(a)(1), the trustee's power under
8§ 547 to avoid preferential transfers of the debtor's property is

simlarly dependent on state | awgoverni ng the creation of |liens.* The

the time of the commencenent of the case, and that
obtains, at such tinme and with respect to such credit, a
judicial lien on all property on which a creditor on a
sinpl e contract could have obtained such a judicial |ien,
whet her or not such a creditor exists.

4 Section 547 provides in pertinent part:

(b) [T]he trustee may avoid any transfer of an interest of
the debtor in property--

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt
owed by the debtor before such transfer was
made;

(3) made while the debtor was insolvent;
(4) made- -

(A) on or within 90 days before the date of the
filing of the petition;

(5) that enables such creditor to receive nore than
such creditor would [have received in a Chapter 7
i qui dation case if such transfer had not been made].

11 U.S.C. § 547(b).



Bankr upt cy Code definition of "transfer” includes the fixingof alien

on property of the debtor, see 11 U. S. C. 8 101(58), 4 Collier on

Bankruptcy, ¥ 547.03[1][A], and, for purposes of § 547, atransfer is
deened t o have been nade when a judicial lien attaches tothe debtor's

property under statelaw. 1d.; Inre Foluke, 38 B. R 298, 300 ( Bankr.

N.D. I'll. 1984). Thus, as in the case of the trustee's § 544(a) (1)
claim the Court nmust | ook to state | awt o determ ne whet her the Sharp
group, by neans of the citation proceeding, obtained alien that
attached tothe debtor's property within 90 days of bankruptcy soas to
be avoi dabl e under § 547.

The property here at i ssueis the debtor's share of oil proceeds
froml eases i n which he has aninterest.> Under Illinoislaw, oil in
t he ground constitutes | and or real estate. Upon its extraction,
however, it is classified as personal property and its sale and

di spositionis governed by personal propertylaw. Seelnre Full op,

125 B. R 536, 539 (Bankr. S.D. Ill. 1990), aff'd as nodifi ed, 6 F. 3d
422 (7th Cir. 1993). Inthis case, the debtor's oil has been, and
continues to be, sol d upon extracti onto FarmBureau, givingthe debtor

aright to paynment or an "account," which constitutes intangible

personal property. See generallyid. at 540-41 (extracted oil and

accounts arising fromsal e of the oil constitute personal property

subj ect to provi sions of UniformComercial Code). It isthis property

> The property claimed by Sharp includes "all of the oil, gas,
and its proceeds, in which the [debtor] has an interest and that is
in, or will conme into, the possession and control of [Farm Bureau]."

See Brief In Support of Mtion for Summary Judgnent, filed July 19,
1994, at 1.



whi ch t he Sharp group sought to attach through the citati on served on
Far mBur eau, who hol ds t he oil proceeds pendi ng paynment to t he debt or.
Ther e has been consi der abl e confusi on under Illinois case | aw
concerning the requirenents for creation of ajudicial |ienon personal
property, includingintangible personal property. See Francis E.

St epnowski, Less Than Perfected: Uncertainty inlllinois Judgnent Lien

Law, 13 N. IIl. U L. Rev. 33 (1992) [hereinafter Less Than Perfected].

The nost fundanental method of enforcing a judgment is through
execution and | evy, whereby the creditor delivers acertified copy of
t he judgnment (fornmerly awit of execution) onthe sheriff, who then
| evies on or seizes sufficient property of the debtor to satisfy the
j udgrment amount. See 735 1LCS5/12-111, 5/12-158. Wil e the execution
st at ut e does not specifically provide for creationof alien,®lllinois
courts have heldthat ajudicial lienis created on personal property

of the debtor fromthe tinme the certified copy is deliveredtothe

sheriff for service. Levinev. Pascal, 236 N. E. 2d 425, 430 (III. App.
1968); Ginmes v. Rodgers, 263 111. App. 429, 434 (1931); see Less Than

Perfected, at 37-38. Thereis conflict, however, on whether alien
obt ai ned t hrough executionis effective as tointangi bl e property,

since such property i s not subject tolevy as a "good"” or chattel.

6 Instead, 8 12-111 uses |anguage of limtation, stating:

No |ien of judgnment shall bind the goods and chattel s of
t he person against whomit is entered, until a certified
copy thereof is delivered to the sheriff or other proper
officer to be served . .

735 I LCS 5/12-111.



Conpare Levine v. Pascal, 236 N. E. 2d at 430 (hol di ng t hat creditor

obt ai ned | i en on bank account by placing wit of executionin hands of

sheriff) withlInre Marriage of Rochford, 414 N. E. 2d 1096, 1101-02

(1. App. 1980) (holdingthat nolien attached to intangible property

upon an execution and |evy); see also Less Than Perfected, at 41-42.

Anot her neans of enforcing ajudgnent, thecitationto di scover
assets, was originally astatutory procedure for obtaininginformation
about a judgnent debtor's assets, but has evol ved under Illinois|lawto
becone an enf orcenent nmechani sm particularly withregardtointangible

personal property of the debtor. See Less Than Perfected, at 43-48.

The | egi sl ature enacted the precursor tothe present statute i n 1955,
greatly expandi ng the court's power to apply assets to a judgnment. See
735 1 LCS 5/ 2-1402. 7 Under this statute, the court coul d order turnover
of the debtor's assets, garni shnent of funds due t he debtor, or sal e of
di scovered property. See 735 1LCS5/2-1402(b), 2-1402(c) (now 735 I LCS
5/2-1402(c), 2-1402(d) (West Supp. 1994)). However, until arecent
amendnment, the statute did not explicitly provide for creation of a
I'i en, al t hough provisionwas nade for inposition of arestraini ng order
t o mai ntai n the status quo during pendency of the citation proceedi ng.
See 735 | LCS 5/ 2-1402(d) (now 735 | LCS 5/ 2-1402(f) (1) (West Supp.

7 Section 2-1402, entitled "Suppl enentary proceedings,"
provides in pertinent part:

(a) A judgnment creditor . . . is entitled to prosecute

suppl enmentary proceedi ngs for the purposes of exam ning

t he judgnent debtor or any other person to discover assets

or income of the debtor . . . and of conpelling the

application of non-exenpt assets or incone discovered

toward the paynment of the ampunt due under the judgnment.
735 |1 LCS 5/2-1402(a).



1994)).

I n the absence of | egi sl ative direction concerni ng whet her and
when alienwas createdinacitation proceeding, aconflict devel oped
in both the Illinois and federal courts on this issue.

See Bloink v. dson, 638 N. E. 2d 406, 409-10 (II1. App. 1994); Less Than

Perfected, at 44-52. Wiile sone courtsruledthat nolien was created

by a citation proceedi ng under I1linois |aw see Kai ser-Ducett Corp. v.

Chi cago-Joliet Livestock Marketing Center, Inc., 407 N. E. 2d 1149, 1151

(11, App. 1980) (statingthat "judgnent can not becone a |l i en agai nst
personal property unless a wit of execution is delivered to the

sheriff to be properly executed"); seealsolnreJaffe, 111 B.R 701,

709 (Bankr. N.D.I11. 1990) (findingthat initiation and service of
citationdidnot create lien on debtor's bank account), others held
that a lien was created when the court inthe citation proceeding

ent er ed an or der conpel | i ng turnover of the judgnent debtor's property.

See General Tel ephone Co. v. Robinson, 545 F. Supp. 788, 797 (1982);

see also George W Breitsaneter, A Conparison of Supplenentary

Proceedi ngs and Creditor's Bills, 70111. B.J. 694, 695 (1982). O her

courts ruled that a lien was created upon the initiation of the
citation proceedi ng or upon service of the citation sunmons onathird

party hol di ng the debtor's property. See FarmCredit Bank of St. Louis

v. Lucas, 152 B.R 244, 247-48 (C.D. 1ll. 1993), rev'd on other

grounds, Appeal of Swartz, 18 F.3d 413 (7th Cir. 1993) (ruling that
service of citation sunmons created |lien onthe debtor's property that

was not subject to avoi dance by bankruptcy trustee); I nre Fol uke, 38

B. R 298, 301 (Bankr. N.D. I11. 1984); M d-west National Bank of Lake
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Forest v. Metcoff, 319 N. E. 2d 336, 340 (IIl. App. 1974); see al so King

V. lonization Int'l, Inc., 825 F.2d 1180, 1188 (7th Cir. 1987)

(indicating, in dicta, that service of citation created |lien on
debtor's intangi bl e assets).

I n an apparent effort toclarify thelegal effect of acitation,
thelllinois|egislature amended 8 2-1402 t o add a new subsecti on t hat
expressly provides for creationof alien. See 735 1LCS 5/2-1402(1)
(West Supp. 1994). Section 2-1402, as anended effective July 6, 1994,
sets forth the procedural requirenents for conmencing a citation
pr oceedi ng, see 735 | LCS 5/ 2-1402(a), 2-1402(b) (Wst Supp. 1994), and
provi des t hat a judgnment "becones alienwhenacitationis served”
accordingtothis procedure. 735 1LCS5/2-1402(1) (West Supp. 1994).
Section 2-1402(1) states in pertinent part:

(1) Thelien binds nonexenpt personal property . . . of the

j udgnment debtor as foll ows:

2) Wienthecitationis directed against athird party,
upon al | personal property bel ongi ng to the judgnment debt or
i nthe possession or control of the third party or which
t hereafter may be acqui red or cone due t he j udgnent debt or
and comes i nto t he possession or control of thethird party

to the tine of the disposition of the citation.

Thi s Anendat ory Act of 1993 is a decl arati on of exi sting

| aw.

ld. (enphasis added).
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The Sharp group' s citation summons inthis case was served al nost
a nonth before the effective date of the anendnent to § 2- 1402 and t hus
t he st at ut e as anended does not technically control whether alien was
created on the debtor's property. However, inlight of the concl uding
sentence of 8§ 2-1402(1), the statutory anmendnent is instructive

concerni ng the meaning of the statute prior to anendnent. See Bl oi nk

v. Oson, 638 N.E.2d at 410. It is a primary rule of statutory
constructionto ascertain and give effect tolegislativeintent, and a
court may consi der a subsequent anendnent ininterpretingastatute's
meani ng bef ore amendnent. Wil e an anendnent i s generally presunedto
changethelawas it formerly existed, this presunptionis rebutted
where the circunstances suggest otherwise. 1d. Here, the final
sentence of 8§ 2-1402(1) reveal sthat thelegislatureintendedthis
provisiontoclarify rather thanto change existinglaw. As such, it

serves as a strong i ndi cati on of the original intent behind § 2-1402.

| d.; see al so Appeal of Swartz, 18 F. 3d at 416- 17 (observi ng, based on
final sentence of § 2-1402(1), that amendnment was desi gned to cl ear up

confusi on over the | egal effect of acitation); Podvinec v. Popov, 639

N. E. 2d 613, 617-18 (111l. App. 1994) (Gieman, J., dissenting) (stating
t hat facts of case, al t hough occurring before adopti on of anendnent to
§ 2- 1402, nust be considered inlight of anendnment because anendnent
is, by its ternms, declarative of existing |aw).

Retroactive application of a statutory anendnent i s proper where
the anmendnment does not change the | awbut nmerely servestoclarify a

previ ousl y anbi guous statute. See Matviuwyv. Johnson, 444 N. E. 2d 606,

609 (I'1l. App. 1982). As discussed above, courts consi deri ng whet her
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alieniscreated by acitation proceedi ng under 8 2-1402 have often
commented on the confusion inlllinois |aw and the | ack of clear
| egislative direction on this issue. The present case i s not an
instance i n which there has been a definitive interpretation of a
statute based on express statutory |anguage only to have the
| egi sl ature correct such judicial interpretation by anendnent. Cf.

Rot h v. Yackl ey, 396 N. E. 2d 520, 522 (Ill. 1979) (refusing to give

retroactive effect to amendnent that changed prior | awas det er m ned by
suprenme court fromexpress | anguage of statute, despite | anguage t hat
amendat ory act was nerely a decl aration of existinglaw). An anmendnent
to change the |aw under such circumstances would, if applied
retroactively, constitute an invasion by the | egislature of the
constitutional province of thejudiciary to determne what thelawis

and apply statutes to cases. Seeid.; Matviuwyv. Johnson, 444 N. E. 2d

at 6009. In this case, the legislature has nerely remedi ed a
deficiency inthe statute by expressly statingitsintent that alien
is created uponthe service of acitation sumons under 8§ 2-1402. A
judicial lienis acreature of statute rather than of conmon | aw, see

Smithv. Toman, 14 N E 2d 478, 480 (I11. 1938); Haugens v. Hol nes, 314

1. App. 166, 169, 41 N. E. 2d 109 (1942), andit is the province of the
Illinois legislature to determ ne howjudicial |iens may be obtainedin
this state. Sincethelegislature hasclarifiedits intent regarding
the creation of |iens under 8 2-1402, the Court will give effect to

this intent by applyi ng anended 8§ 2-1402(1) tothe facts of this case.

As stated previously, the Sharp group served their citation
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summons on Farm Bureau on June 11, 1993, and Farm Bureau began
i mpoundi ng oi | proceeds attributabletothe debtor's interest at that
time. Under 8§ 2-1402(1), service of the citation sunmons created a
l'ienonall personal property of the debtor theninthe possession of
Far mBur eau and on al | property com ng due t he j udgnent debtor "tothe
time of the dispositionof thecitation.™ 735 1LCS5/2-1402(1). Wth
regard to such property, the Sharp group's lienwas prior intine and
t hus superior tothat of other judicial liencreditors, includingthe
trustee as hypothetical judicial liencreditor as of the comrencenent
of the case. See 11 U.S.C. § 544(a)(1). Section 2-1402(1), while
contai ni ng a caveat regarding the effectiveness of acitationlien
agai nst bona fide purchasers and | enders wi thout notice of the
citation,®neverthel ess affords a judgnment creditor obtaining such a
lienpriority over subsequent lien creditors such as the trustee.
Thus, the Sharp group obtai ned a superior interest inthe debtor's oi

proceeds subject to the citation lien and, with respect to such
proceeds, is entitled to summary judgnent on that portion of the

trustee's conpl aint that seeks to avoid their |ien under 8§

8 Section 2-1402(1) provides that "[t]he |lien established under
this section does not affect the rights of . . . bona fide purchasers
or lenders w thout notice of the citation.” 735 ILCS 5/2-1402(1).
Citing this provision, the trustee asserts that the Sharp group's
lien is ineffective as to him because 8 544(a)(3) gives himthe
rights of a bona fide purchaser. The trustee's rights under 8§
544(a)(3), however, are |limted to those of "a bona fide purchaser of

real property[.]" 11 U.S.C. 8 544(a)(3) (enphasis added). It is
settled that the trustee does not have the rights of a bona fide
purchaser of personal property. |In re Cosnopolitan Aviation Corp.,

34 B.R 592, 596 (Bankr. E.D. N. Y. 1983); see In re Marino, 813 F.2d
1562, 1566 (9th Cir. 1987). The trustee's argunent, therefore, nust
fail in this case involving personal property of the debtor.
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544(a)(1).

The trustee' s further clai mthat the fixing of the Sharp group's
lienconstituted a preferential transfer within 90 days of bankruptcy
requires a determ nati on of when transfer of the debtor's property
occurred for purposes of § 547. See 11 U.S.C. 8§ 547(b)(4) (A).
Section 547(e)(2) provides in pertinent part:

(2) For purposes of this section. . . atransfer is nmade--

(A) at thetine suchtransfer takes effect between the
transferor and the transferee, if suchtransfer is perfected

at . . . such tinme .

11 U.S.C 8547(e)(2)(A). Sectionb547(e)(1)(B) further provides, with
regard to personal property of the debtor, that

atransfer . . . is perfected when a creditor on a sinple

contract cannot acquireajudicial lienthat is superior to

the interest of the transferee.

11 U.S.C. § 547(e)(1)(B).

Under Il 1inois |aw, nonconsensual or judicial |iens such asthe
lien here at i ssue nornally require no added step of "perfection” to be
ef fective against third parties asis requiredfor consensual |iens
under the Uni formComerci al Code. See 810 1LCS5/9-301(1)(b); Farm
Credit Bank of St. Louis v. Lucas, 152 B.R at 247; InreBill Cullen

El ectrical Contracting Co., 156 B.R 235, 237 (Bankr. N.D. Il1. 1993).

Al t hough 8 547(e) (1) (B) definestransfer interns of "perfection,” it
speci fies that such perfection occurs when the transferee obtains an
interest that is superior tothat of subsequent liencreditors. Thus,

in the present case, the Sharp group's |lien was "perfected" for
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pur poses of 8 547 once t hey served the citati on sunmons on Far mBur eau
and obtained ajudicial lienonthe debtor's oil proceeds that was
prior to and, therefore, superior to other lien creditors.

Whi | e sonme courts have hel d that alien obtained by service of a
citation sumons is "perfected” only when a turnover order i s entered
inthe citation proceeding making the creditor's rights fixed and

unassailable, seelnrelifchitz, 131 B.R 827, 833-34 (Bankr. N D.

I11. 1991); InreT.M Sweeney & Sons, LTL Servs., Inc., 120 B. R 101,

106 (Bankr. N.D. Il1l. 1990), this Court finds no basisinfederal or

state law for such aruling. See FarmCredit Bank of St. Louis v.

Lucas, 152 B. R. at 247. Section 2-1402(1) creates a specificlienon
t he debtor's assets as of the service of the citati on summons, and
al though the lien nmay | apse due to the passage of time or other
circunmst ances, see S.Ct. R 277(f) (citation proceedi ngterm nates
automatically after 6 nont hs unl ess extended by court), it is not
contingent for its exi stence on the outcone of the citation proceedi ng.
Id. Nor is there any requirenent under 8 547(e) (1) (B) for entry of a
turnover order to "perfect” thislien, as "perfection"” occurs uponthe
lien's creation as a result of its priority over subsequent |ien
creditors. Rather, tothe extent the turnover order inacitation
proceedi ng orders the paynent of noney or property subject to a
citationlien, it constitutes the enforcenment of a preexistinglien and
i s not avoi dabl e as a preference even t hough ent ered duri ng t he 90- day
preference period. See Robert E. G nsberg and Robert D. Martin,
Bankruptcy: Text, Statutes, Rules, 8 8.04[c][2], at 8-65t0 8-66 (3d

ed. 1992).
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I nthe present case, the Sharp group's citation sunmons was served
on June 11, 1993, nore than 90 days prior tothe debtor's bankruptcy
filing on Cctober 15, 1993. Under § 2-1402(1), property subject tothe
l'iencreated by service of thecitati on sutmmons i ncl uded property of
t he debtor then in the possessi on of FarmBureau as citation respondent
and property com ng due t he debt or during the course of thecitation
pr oceedi ng whi ch cane i nto t he possessi on of FarmBureau. See 7351LCS
5/2-1402(1)(2). The turnover order, entered July 19, 1993, directed
Farm Bureau to pay over noney due the debtor that was held by it
pursuant to the citation summons. Thus, noney to be turned over tothe
Shar p group pursuant to the turnover order i ncl uded proceeds fromthe
sal e of oil to FarmBureau fromthe tinme of the service of the citation
summons on June 11, 1993, to the date of the turnover order which
term nated the citation proceeding on July 19, 1993. As to this
property, which was covered by the citation |ien obtai ned outsidethe
90-day preference period, the turnover order nerely effected
enf orcenent of the Sharp group's valid and preexisting |ien, and
transfer of the debtor's property pursuant to this |ien was not
rendered preferential by the timng of the turnover order.

The di strict court's order, however, didnot nmerely direct the
t urnover of noni es then hel d by Far mBur eau but ordered t hat anmounts
com ng "due hereafter” to the debtor |ikew se be paidtothe Sharp
group in satisfaction of their judgnent. The district court,
recogni zing t hat oil was produced and sol d on a peri odi c basis from
| eases i n which the debtor has aninterest, ensured that such sal es

woul d conti nue by prohi biting the debtor fromexecuting atransfer
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order that woul d cause the oil to be sold to a pi peline conmpany ot her
t han Far mBureau. This part of the court's order, directing paynment of
the debtor's interest infuture oil proceeds, effected atransfer of
property that had not al ready been transferred by thecitationlien, as
the Sharp group's citation |ien covered only noni es and property com ng
due t he debtor until disposition of the citation proceedi ng and di d not
include the debtor's interest in future oil proceeds. Thus, the
court's order directing turnover of this property constitued an
addi tional transfer of property of the debtor and di d not nerely effect
a paynment on a preexi sting securedclaim This transfer enabl edthe
Shar p group, as unsecured creditors, toreceive nore than they would
have recei ved otherwi se inthe debtor's |liquidation, see 11 U.S.C. 8§
547(b)(5), and since this transfer occurred within 90 days of
bankruptcy on the date of the turnover order, it constituted a
preferential transfer subject to avoi dance by the trustee under 8
547(b).

Thereis afurther reason why transfer of the debtor's interest
infuture oil proceeds i s avoi dabl e as a preference, and this reason
potentially affects even a portion of the oil proceeds transferred by
nmeans of the citationlien. Section 547(e)(3) contains an exceptionto
the rule of 8§ 547(e)(2) that a"transfer"” is made whenit is perfected

or at thetineit takes effect if it is perfectedat that time. See

David G Epstein, Steve H N ckles and Janes J. White, 1Bankruptcy, 8
6-11, at 543 (1992) [hereinafter Bankruptcy]. Section 547(e)(3)

provi des:

For purposes of this section, atransfer i s not made until
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t he debtor has acquiredrights inthe property transferred.

11 U.S.C. 8§547(e)(3). Under §547(e)(3), atransfer does not occur
until the debtor acquires rights in the property even if all the
necessary steps for perfecting the transfer have been taken.
Wil e 8§ 547(e) (3) was enacted to deal wwththe Article 9 fl oating
lien, it applies to every kind of transfer, including involuntary

transfers suchasjudicial liens. Inre@ll Air, Inc., 90 B.R 10, 16

(Bankr. D. Mass. 1988); Bankruptcy, 8 6-15, at 553-54. Under the facts
of this case, oil produced fromleases in which the debtor has an
interest is soldonaperiodic basistoFarmBureau, at whichtimethe
debtor acquires aright to paynent for hisinterest. Until theoil is
produced and sol d t o Far mBur eau, the debtor has no ri ght to paynent
from Farm Bureau and no property interest to be transferred.
Therefore, evenif the district court turnover order had been entered
nor e t han 90 days bef or e bankruptcy, transfer of the debtor'sright to
payment for oil to be produced inthe future woul dnot have occurred
under 8 547(e)(3) until the oil was sold to FarmBureau and t he
debtor's right to paynment arose. It goes w thout saying, then, that
transfer of the debtor's right tofuture oil proceeds effected by the
district court's turnover order of July 19, 1993, was wi t hi n 90 days of
bankrupt cy since such transfer did not take place until the debtor
acquired rights to paynment for oil sold after that tine.
Wthregardto oil proceeds subject tothe Sharp group's citation
lien, transfer of the debtor's right to paynent was effective upon

creationof thelienon June 11, 1993, asto oil proceeds ow ngtothe
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debtor at that tine. However, assum ng that oil was sol d conti nuously
during the period the citation proceedi ng was pendi ng fromJune 11
t hrough July 19, 1993, transfer of oil proceeds subject tothislien
di d not actually occur until the oil was sold and the debtor's right to
paynment arose. The parties have not indi cated the preci se dates on
whi ch oi | was sol d during this period, but tothe extent sal e was nmade
on or after July 16, 1993, within 90 days of t he debt or's bankruptcy
filing on October 15, 1993,°transfer of the debtor's interest in oil
proceeds subject tothe citationlienwould have occurred w thin 90
days of filing and would |ikew se be avoi dable as a preference.

The Court finds, accordingly, that pursuant tothelien arising
fromservice of their citation summons on June 11, 1993, t he Sharp
group has avalidlienonoil proceeds that came due t he debtor from
Far m Bur eau bet ween t he dat es of June 11, 1993, and July 15, 1993,
inclusively. Wth regard to these proceeds, the Sharp group is
entitledto sunmary judgnent on that portion of the trustee's conplai nt
seeking to avoid transfer of this property as a preference under § 547.
Wthregardto oil proceeds for which paynent cane due on or after July

16, 1993, the Court finds that transfer of the debtor's interest

 While there is sonme di sagreenent concerning conputation of
t he 90-day preference period, the mpjority viewis that it should be
conputed by counting backward fromthe date of the petition rather
than forward fromthe date of the transfer. See In re Levinson, 128
B.R 365, 367 (Bankr. S.D. N Y. 1991); Inre J.A.S. Markets, Inc.,
113 B.R 193, 197-98 (Bankr. WD. Pa. 1990). Counting backward in
this case and excluding the petition date as required under
Bankruptcy Rule 9006(a), see Bankr. R 9006(a), the 90th day
precedi ng the bankruptcy filing was Saturday, July 17, 1993. Because
this day fell on a weekend, Rule 9006(a) prescribes that the period
is extended to the next business day or, in this case, July 16, 1993.
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pursuant to the citation lien and the district court's order
constituted an avoi dabl e preference under 8§ 547. The Court wi |l grant
sunmary judgnment for the trustee as to this property.

Intheir notionfor summary judgnment, the Sharp group seeks a
further determ nationthat their rightsinthe debtor's oil proceeds
are superior tothose of Mezoas judicial liencreditor. As stated
previously, Mezo's predecessor in interest served a copy of its
judgnments onthe sheriff of Clinton County on October 5, 1993, and
t hereby obtained ajudicial lienonthe debtor's personal property.
See 735 1LCS 5/12-111. There is considerabl e doubt under Illinois|aw
that this lienwould be effective agai nst the debtor's right to paynent
for oil sold to Farm Bureau, which is an "account" constituting
i nt angi bl e personal property. In any event, because this |lien was
obt ai ned wi t hi n 90 days of bankruptcy, it constitutes a preferenti al
transfer of the debtor's property and may be avoi ded by t he trust ee
under 8 547(b).

I n seeking a determ nation of the parties' respectivepriorities
inthe debtor's oil proceeds, however, the trustee and Mezo rai se an
alternative argunent that the parties' rights are governed by real
estate | aw, because the extracted oil and accounts are the "proceeds"
or product of the debtor's | easeholdinterests, which constitute real
estate under Il linois|law. The trustee and Mezo assert that al t hough
bot h Mezo and Shar p have judicial |iens against the debtor's interests
inthe Clinton County | eases, Mezo' s |i ens obt ai ned by t he recor di ng of
judgnments i n June and Sept enber 1991, are prior tothe Sharp group's

| i en obtainedin February 1993. Therefore, they assert, Mezo has a
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superior interest inthe debtor's oil proceeds and nust recei ve paynent

prior to paynent of the Sharp group's lien.

I n support of their argument, the trustee and Mezorely onlnre
Fullop, 6 F.3d 422 (7th Cir. 1993), inwhichthe court ruledthat a
clauseinthe parties' | oan docunents grantingthe creditor asecurity
interest inthe "proceeds, product, offspring, rents, [and] profits" of
t he debtor's workinginterests inoil and gas | eases gave the creditor
a superior interest inoil extracted fromthe | eases and i n accounts
fromits sal e once the creditor had taken affirmati ve action to enforce

itslienon "profits"” of the working interest. See id. at 429-31.
Whi | e t he Full op opi ni on cont ai ned t he statenent that "[t] he worki ng
interest held by [the debtor] included the right to oil and gas
produced fromt he prem ses and t he proceeds therefrom | ess any royalty
payment to the l essor[,]" id. at 429, the creditor bank's right to
extracted oi | and accounts fromthe debtor's working interest arose as
aresult of the debtor's express grant of a security interest in such
proceeds. Wthout such a grant by t he debt or, the bank as nort gagee of

the debtor's real estate interest would have had no right to the

extracted oil and gas as proceeds of the real estate. See Hess v.

Kodiak Drilling, Inc., 61 B.R 977, 979 (Bankr. N.D. Tex. 1986) (ruling
that "[w] hen oi|l and gas are produced, t hey becone personal property
and the lien of the Bank [ as nortgagee] onreal estateis subject to
bei ng | ost unl ess t he Bank' s security docunments cover production and
are properly perfected as to personal property”). Thus, Fullopis

limtedinapplicationto situations involving consensual |iens on oil
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and gas i nterests and does not apply to the present case i nvol vi ng
involuntary |iens obtained by judgnent creditors.

The Court has found no Il linois casethat addresses t he i ssue of
the right of a judgnent creditor with alien on the debtor's real
estate to oi|l and gas produced fromthat real estate, which constitutes

personal property. However, the decision of Onyx Refining Co. v. Evans

Production Corp., 182 F. Supp. 253 (N. D. Tex. 1959) isinstructive, as

it was deci ded under Texas | awwhich, likelllinois, regards anoil and
gas | easehol d as real estate and the oil produced fromsuch | ease as
personal property. Seeid. at 256. Ajudgnent creditor inthat case
obtained ajudicial lienonthe debtor's real estate, which, the court
rul ed, attachedtothe debtor'sinterest inoil andgaswhileit wasin
pl ace. 1d. The creditor contended that hislienalsoattachedto oil
produced fromthe land and to its proceeds in the hands of the
purchaser. The Onyx court, noting that "operation of an oil and gas
| ease necessarily invol ves t he change of character of the produced oi |
fromrealty to personalty” and t hat such change was not wrongful as to
the l'i enhol der's security because it protected agai nst drai nage to
adj acent property, ruledthat the judicial |ien against the debtor's
real estate did not extendtothe proceeds of production attri butabl e
tothe debtor'sinterest inthereal estate. 1d. at 257. The court
anal ogi zed to standi ng ti nber, whichis part of therealty and subj ect
toalienonthereal estate but, when severed, becones personalty and

isfreedfromthislien. |d.; see alsoDonley v. Youngst own Sheet and

Tube Co., 328 S.W2d 192, 194 (Tex. Civ. App. 1959) (stating that

judgnment lienonreal estate attachestoroyalty interest of oil and
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gas l ease as realty but not torents, issues, and profits therefrom.

Based on t hi s reasoning, the Court finds that Mezo's prior lien
on the debtor' s | easehol dinterests as real estate did not attachto
oi | produced fromthese | eases or tothe debtor's right to paynent for
oi | that was soldto FarmBureau. The Court hol ds that the parti es’
rightstothe oil proceeds held by Far mBureau are defined by their
interest as judicial lien creditors with respect to the debtor's
personal property. Accordingly, for the reasons stated, the Court will
grant the Sharp group's notion for summary judgnent i n part and deny it
in part.

SEE WRI TTEN ORDER

DATED: January 5, 1995

/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE
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